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In 2015, a group of Chief Legal Officers and Government Affairs Executives from 25 Leading Health 

Systems met to discuss pursuing solutions to alleviate barriers to the delivery of integrated care, with a 

specific focus on the Stark Law. Out of that conversation, a smaller working group of health systems 

worked extensively with outside experts to craft policy to modernize the Stark Law. The working group, 

along with subject matter experts Troy Barsky, and Kevin McAnaney, has developed legislative and 

regulatory language to modernize the Stark Law. 

 

Summary of Proposal:  

The group commends the Administration for seeking to modernize Stark Law regulations to accelerate the 

shift from a fee-for-service payment system to one that rewards and incentivizes value-based care. We 

have submitted comment and have proposed changes to the Stark Law in the following ways:  

 

1) Valued Based Arrangement Exception: We recommend creating a “Value-Based Arrangements” 

exception to promote a wide-range of coordinated relationships and other related development 

and operations activities among providers, including APMs and risk-sharing arrangements, 

commercial ACOs, clinically-integrated networks, and bundled payments. The Value-Based 

Arrangements exception would provide certainty to parties entering into risk-sharing 

arrangements to promote value-based goals. These goals include: 

• Promotion of accountability for quality, cost, coordination, and overall patient care;  

• Management and coordination of patient care administered, furnished, or arranged by the 

parties to the arrangement;  

• Encouragement of investment in infrastructure and redesigned care processes for high 

quality and efficient service delivery for patients.  

 

The exception would allow risk-sharing arrangements to capitate payments per patient, agree on a 

predetermined percentage of the payments under the arrangement, or use other currently 

unavailable financial incentives. Where the parties share risk and are dedicated to Value-Based 

Goals, there is less risk of overutilization or inappropriate self-referrals because payment is no 

longer based on the volume of items or services rendered. 

 

2) Definitional Clarity: While the Stark Law’s “volume or value,” “fair market value” and 

“commercial reasonableness” standards were well-intentioned standards in a FFS environment, 

they are an impediment to hospital-physician coordination in a value-based payment 

environment, including innovations such as gainsharing and pay-for-quality arrangements 

between hospitals and their medical staff. We recommend that CMS clarify these terms and adopt 

bright line rules surrounding the Stark Law, consistent with the original Congressional intent, 

 

Advantages to Patients: 

• Better coordinated care that can lead to improved outcomes, lower costs and better overall patient 

experience.  

• Access to a broader array of services like transportation, housing, and nutrition that may not be 

provided currently due to potential violations of fair market value.  

• Ability to receive care in lower-cost settings due to more effective coordination between 

providers.  

 

 

Advantages to the Medicare Program & Government: 

• Providing the administration rulemaking authority to create a cohesive regulatory regime that 

could protect patients while still allowing for innovative care arrangements. 

• Creating opportunities to unlock the full potential of innovative APMs for improving care quality 

and reducing costs for patients, taxpayers, and the nation. 



• Aligns with the goal of “Regulatory Sprint to Coordinated Care” to remove regulatory barriers to 

coordinated care while ensuring patient safety. 

• Promotes the exchange of health data and technology necessary for better care coordination. 

 

Advantages to Providers: 

• Encouraging and increasing participation in value-based arrangements, where care coordination 

among hospitals and physicians is necessary to advance quality and cost goals. 

• Allowing health systems and medical groups to reward physicians for meeting and exceeding 

performance and quality metrics. 

• Enabling providers to shift resources towards innovative ways to improve patient care. 

• Creating safe ways for providers who are taking substantial financial risk in healthcare delivery to 

improve the health of populations. 

 


